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9. Is it demonstrated, and should it be so declared, that the government of the 
republic of Guatemala contributed toward the accomplishment of the said political 
offense by a culpable lack of diligence ? 

Negative: Judges Gallegos, Bocanegra, Madriz and Astua, 
Affirmative: Judge Ucles. 

10. Should, consequently, the action begun against the government of Guatemala 
be declared proper and the latter therefore sentenced to pay the damages asked ? 

Negative: Judges Gallegos, Bocanegra, Madriz and Astua. 
Affirmative: Judge Ucles. 

11. Should the losing party or parties foe sentenced to pay the costs of trial? 
Negative: Judges Gallegos, Bocanegra, Madriz and Astua. 

Judge Ucles answered that the governments of El Salvador and Guatemala 
should foe sentenced to pay the costs. 

From the foregoing vote, as stated, it results that judgment is pronounced 
rejecting the action brought against the high defendants, without sentencing them 
to payment of the costs. 

Jose Astua Aguilab Alberto Ucles 

Salv. Gallegos Jose Madbtz 

Angel M. Bocanegra Ebnesto Maetin, Sec. 

It was not difficult to foresee that the court would take jurisdiction, 
even although the defendants maintained that diplomatic negotiations, 
a condition precedent, had not taken place, and it seemed probable that 
the court would find the allegations of Honduras unsupported by the 
evidence submitted. The decision marks a great progress toward the 
judicial settlement of international disputes and shows the complete 
analogy between public and private law. Whether the judgment of 
the court is favorably received by Central America or is subjected to 
criticism the fact remains that the court performed its delicate mission 
under trying circumstances and that its intervention in the dispute 
between Honduras on the one hand and Guatemala and Salvador on 
the other without a request from any of the litigants prevented the 
outbreak of war in Central America. The action of the court is thus 
a confirmation of the partisans of arbitration that an international 
tribunal can not only maintain peace, but in appropriate cases prevent 
war. 

THE VENEZUELAN SITUATION 

On June 13, 1908, Secretary Boot informed the Venezuelan Gov- 
ernment that by reason of the persistent refusal of the existing gov- 
vernment of Venezuela to give redress for the governmental action which 
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substantially destroyed or confiscated all American interests in Vene- 
zuela or to submit the claims of American citizens for such redress 
to arbitration the Government of the United States was forced to the 
conclusion " that the further presence in Caracas of diplomatic repre- 
sentatives of the United States subserves no useful purpose." Mr. 
Eoot therefore directed the American charge d'affaires to place Ameri- 
can interests in the hands of the representative of Brazil, which had 
already offered its services to the United States. The Venezuelan 
Government was informed of the decision of the United States, and 
diplomatic relations between the countries were thereupon severed. 

The claims of American citizens referred to by the secretary of state 
and the refusal of Venezuela to settle them by diplomatic negotiation 
or to submit them to arbitration, which led to the withdrawal of the 
American representative, are five in number, namely, (1) claim for 
the expulsion of A. F. Jaurett; (2) the refusal to arbitrate the claim 
of the Orinoco Corporation; (3) a refusal to reconsider and to submit 
to arbitration the claim of the Orinoco Steamship Company, passed 
upon adversely by the Mixed Commission under the protocol of Febru- 
ary 17, 1903; (4) the persistent refusal of Venezuela to redress the 
wrongs of the New York and Bermudez Company, or to submit the 
question to impartial arbitration; and (5) finally the unwillingness 
of Venezuela to adjust the claim of the United States and Venezuela 
Co., familiarly known as the " Crichfield Claim," or to submit the 
controversy to arbitration. 1 

While it is impossible within the space of an editorial note to set 
forth these various claims in detail, it is essential to give a brief sum- 
mary of each of the claims in order to understand the exact nature of 
the controversy between Venezuela and the United States. 

(1) The Jaurett Claim. A. F. Jaurett, an American citizen, was 
notified by the Venezuelan authorities on Saturday evening, November 
12, 1904, after the closing hours of business to leave Venezuelan ter- 
ritory within twenty-four hours. A quotation from Mr. Root's des- 
patch, dated February 28, 1907, to Minister Russell sufficiently states 
the facts and discusses the attitude of the United States. 

The reason assigned by the authorities for the expulsion of Mr. Jaurett is that 
he was notoriously prejudicial to public order. On the following morning — that 
is to say, Sunday — the prefect of police waited upon Mr. Jaurett and formally 

i For full details of the claims and the diplomatic correspondence relating to- 
them, see Senate Document No. 413, 60th Congress, first session. 
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ordered him to withdraw from the territory of Venezuela in twenty-four hours. 
Although Mr. Jaurett attempted to obtain a modification of the order, so that he 
might be able to arrange his affairs and although the representative of the govern- 
ment of the United States accompanied and seconded him in this reasonable 
request, the Venezuelan government refused to grant such permission. Mr. Jauratt 
was therefore obliged to quit the country on Monday morning in pursuance of the 
order of the governing authorities of Venezuela, leaving behind him his property, 
and without being given the opportunity to arrange and set in order his business 
affairs. 

The government of the United States neither questions nor denies the existence 
of the sovereign right to expel an undesirable resident. It cannot be overlooked, 
however, that such a right is of a very high nature and that the justification must 
be great and convincing. Otherwise residence in a foreign country would be 
neither safe nor profitable, for expulsion might at any moment deprive a resident 
of the legitimate rewards of a lifetime. While, therefore, the existence of the 
right is not denied, its exercise must be limited. The act is sufficiently harsh in 
itself. The manner and method of expulsion should not be humiliating, for it is 
not the purpose to humiliate and inconvenience the resident expelled, but to save 
the state from dangers resulting from' the residence of the undesirable alien. 

It will be observed that the United States did not question the right 
of Venezuela to expel an undesirable alien, but Mr. Eoot felt that an 
American citizen should not be sent out of a country without an oppor- 
tunity being given him to meet the charges made against him, and to 
arrange his business affairs. The promulgation of the decree on Satur- 
day, the intervention of Sunday, rendered it impossible for Mr. Jaurett 
to arrange his affairs. It should be stated furthermore that Mr. Jaurett 
was domiciled in Venezuela and that article 80, section 22 of the Con- 
stitution of Venezuela, by virtue of which the president is authorized 
to expel foreigners, does not apply to domiciled aliens. Mr. Jaurett's 
claim is justified, it would seem, not merely by the theory and practice 
of international law but by a decision of the Venezuelan Commission 
in 1903, in the case of Buffalo v. Venezuela. 2 

(2) The Orinoco Corporation Case. This is a case of the conflict 
of concessions of the same land, i. e., the Delta of the Orinoco, granted 
to two people at different times. It appears that one C. C. Fitzgerald 
was, in 1883-4, was given the concession by the sanction of the Vene- 
zuelan Congress. January 1, 1886, the general European minister of 
Venezuela made an agreement with an American named George Turn- 
bull, whereby the latter was to secure the concession in case the Fitz- 
gerald concession became void through failure of compliance with the 

2Ralston's "Venezuelan Arbitration," 1903, pp. 696-706. 
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term fixed for this purpose. September 9, 1886, the earlier concession, 
was declared non-existent and the Turnbull contract was ratified by 
the congress. The Manoa Company then became the successor to Fitz- 
gerald's interests and in 1895 asked to be reestablished in his rights, 
and the President of Venezuela issued a decree in accordance with the 
Manoa Company's desires. In the fall of the same year the Manoa 
Company conveyed its entire grant to the Orinoco Company, and in 
1901 the government of Venezuela issued a decree stating that all that 
had been done for the Manoa Company and its successor — the Orinoco 
Company — since the Turnbull concession, was of no effect and void, and 
restored the property to Turnbull. 

At this juncture, under the protocol of .February 17, 1903, the 
United States and Venezuelan Claims Commission rendered a decision 
restoring the concession to the Fitzgerald successors — the Orinoco Com- 
pany, now become the Orinoco Corporation. In addition to the decision 
of the Claims Commission in its favor, the Orinoco Corporation, in a 
suit brought against it in a Venezuelan court to test its right to the 
land, was given a verdict by that court, holding that the first conces- 
sion being given by authority of congress, could not be revoked by an 
executive decree, and thereby establishing more firmly than ever the 
correctness of the claim of the Orinoco Corporation. In 1906, how- 
ever, despite these decisions, the Venezuelan Government gave four 
more concessions in the region claimed by the Orinoco Corporation. 

In view of this situation the United States requested that the case 
be submitted again to arbitration, to the Permanent Court of Arbitration 
at The Hague, to consider and determine : 

1. WE ether by the wrongful acts of the Venezuelan Government, its officers and 
agents, the contract rights of the Orinoco Corporation have been destroyed and 
the value of its concession impaired or destroyed; and 

2. Whether injuries have been inflicted upon the Manoa Company (Limited), 
the Orinoco 'Company (Limited), and the Orinoco Corporation, or either of them, 
by wrongful interference with or trespasses upon them while in the partial or 
entire enjoyment of their contract rights in the Fitzgerald concession; and to 
award damages accordingly, payable in American gold and bearing interest from 
the date of the sentence until paid and with power in the tribunal to fix the time 
and manner of payment of said awards. 

(3) The Claim of the Orinoco Steamship Company. The Orinoco 
Shipping and Trading Company (referred to as the " English " com- 
pany) was organized in London in 1898 and made over all its rights under 
a concession giving it exclusive use of two mouths of the Orinoco Eiver 
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for steamship purposes, to the American corporation named the Orinoco* 
Steamship Company. Before this event the English company had ac- 
quired the rights of two Venezuelan corporations, the transfer of the 
franchises of the latter being recognized by the Venezuelan govern- 
ment. In 1900, the Venezuelan government repealed the law closing 
all mouths but the main one to commerce, thereby destroying the ex- 
clusive franchise claimed by the company to the two mouths above 
noted. The Venezuelan Government was indebted to one of these com- 
panies taken over as well as to the English company itself, and com- 
promised those claims by agreeing to pay a certain sum and to extend 
the franchise of the English company to 1915, six years longer than 
the original franchise ran, and in 1901 the government repudiated this 
extension. These two acts severely injured the American company and 
it turned first to England under the charter of the English company, 
and then after its assignment to the American company, to the United 
States for diplomatic aid. An arbitration agreement was finally en- 
tered into with Venezuela providing for trial before four commissioners 
and an umpire. The commissioners disagreed and the umpire, Dr. 
Barge, was left to decide. Contrary to the terms of the protocol Dr. 
Barge allowed considerations of a technical nature and the provisions 
of local legislation to influence his decision, and awarded the complain- 
ant company about twenty-eight thousand dollars in place of about 
one hundred and forty-eight thousand dollars which the company claimed. 
A reexamination of this decision is now asked by the company, arguing 
against the claim of Venezuela that the decision of the commission 
was final, by presenting the fact that the tribunal did not act in accord- 
ance with the terms of the protocol which established its jurisdiction. 

(4) The Claim of the New York and Bermudez Company. In 1883 
one H. E. Hamilton obtained from Venezuela a concession or con- 
tract for twenty-five years for the exclusive exploitation of asphalt and 
the uncultivated lands in the state of Bermudez. In addition to the 
original contract, two additional articles were later agreed upon, and 
the question as to whether they formed a part of the original contract 
has caused much dispute, the details of which can not be entered into 
here. After Hamilton assigned his interest (in 1885) with the ap- 
proval of the Venezuelan government to the New York and Bermudez 
Company, the latter company, in order to strengthen its title, secured 
(in 1888) a right under a mining title to exploit the asphalt lake 
covered by the concession, for the period of ninety-nine years; and 
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{also in 1888) secured under a " wild lands title " the fee simple to 
the land surrounding and covered by the lake. The claim of the com- 
pany arises out of the repudiation by the Venezuelan government of 
the Hamilton concession. Under this repudiation based on the ground 
of non-user, because only the asphalt rights had been taken advantage 
of, and the right to exploit the surrounding territory had not been 
■availed of, the Venezuelan government prosecuted sequestration pro- 
ceedings and put in charge a bitter enemy of the company, one A. H. 
Carner, who worked the mine on a small scale. The company asks to 
be put in possession again, maintaining that its rights under the two 
later titles are still good, although the original concession may have 
expired. 

(5) Claim of the United States and Venezuela Company, or the 
" Crichfield " Claim. This claim concerns another of the asphalt con- 
cessions. One Guzman in 1900 obtained a concession from acting presi- 
dent Castro, giving him title to an asphalt mine. This concession was 
sold to G. W. Crichfield, who acted as an agent for an American syn- 
dicate, the United States and Venezuela Company. This transfer, as 
well as the original conceEsion, was validated by the Venezuelan Con- 
.gress. It was understood that the government would grant Crichfield 
the right to build a railroad, which was done; and the concession stated 
that the company should be exempt from taxes except mining dues and 
stamp fees, should pay no import tax on materials, and should turn the 
railroad over at the end of fifty years to the Venezuelan government. 
The railroad was built and the mine started into operation, involving 
the clearing of rivers and forests, and the employment of 1,000 
Venezuelans. 

The Venezuelan government has now seen fit to increase the taxation 
in spite of the clause in the concession saying that future tax laws should 
not apply to the company. The company has not sought redress in the 
courts of Venezuela and on that ground Venezuela seeks to evade diplo- 
matic treatment of the claim until the courts have been resorted to. 
The United States has asserted its position to bo that the experience of 
other claimants, both with the decisions of national and international 
courts, has been such as to justify the United States in proceeding 
through diplomatic channels. 

The above synopsis shows the status of the various claims at the date 
when Vice-President Gomez assumed the reins of government after the 
'departure of President Castro. Upon intimation recently conveyed 
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through the Brazilian government that President Gomez, who as vice- 
president, was the acting president of Venezuela, and as such was willing 
to enter into negotiations looking to the settlement of the claims and 
the reestablishment of diplomatic relations between the two countries, 
the United States sent the Honorable William I. Buchanan of New York 
as high commissioner with full powers to negotiate for the settlement of 
the outstanding difficulties. Mr. Buchanan arrived in Caracas the 
latter part of December and after weeks of careful, thoughtful, patient 
discussion succeeded in reaching a settlement upon the cases equally 
satisfactory it would seem to the honor and dignity of both countries. 

Of the five cases it is understood that three were readily settled by 
Venezuela upon terms satisfactory to both governments. It would seem 
that Venezuela has admitted the principle contended for in the Jaurett 
case by the payment to Jaurett of an indemnity for his expulsion. In 
the Orinoco Steamship Company case Venezuela and the United States 
agree to submit Barge's decision in the case to arbitration in order that 
the tribunal of arbitration may determine whether or not the case should 
be re-arbitrated. Should the tribunal decide that Barge's decision is not 
properly the subject of re-arbitration, the original decision is to stand. 
If, on the contrary, the tribunal should decide to reopen the case then 
the entire case of the Orinoco Steamship Company is to be considered 
upon its merits and the award of the arbitration tribunal to be final. 
Both governments agreed to submit the Crichfield case to an arbitration 
upon its merits. In this latter case there have been no judicial proceed- 
ings and Venezuela felt that its submission to arbitration would not in 
any way question the dignity or validity of national decisions. 

The cases of the Orinoco Corporation and the New York and Bermudez 
Company were more difficult of adjustment because in each of these 
cases the court of cassation of Venezuela had decided the controversy 
and Venezuela felt that the submission of these cases upon their merits 
would necessarily involve disrespect to judgments of its national courts.. 
It was, however, willing to submit the judgment of its courts to arbitra- 
tion in order to ascertain whether there had been a denial of justice in 
its judicial proceedings and if the tribunal found a denial of justice then 
to arbitrate the cases in question upon their merits. The difficulty with 
this method of procedure was and is that the judgments themselves would 
have to be submitted to the board of arbitration in order to ascertain 
whether there had been a denial of justice and it is a mooted question 
whether the merits of the cases would come before the tribunal in this 
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form. The United States on the other hand wished to disregard the 
local decisions and to submit the questions involved in them to arbitra- 
tion without the embarrassment incident to the examination of the 
judicial proceedings of Venezuela. 

Mr. Eoot, in presenting this proposition to the government of Vene- 
zuela, endeavored to make it clear that it did not involve any sacrifice of 
dignity, and that a relinquishment of the Venezuelan contention did not 
involve any sacrifice of honor. He endeavored tc make it clear that the 
United States Government was not coercing. In correspondence with 
the Venezuelan government he called attention to the fact that the United 
States has repeatedly submitted to arbitration questions already decided 
in its own courts, and has confirmed decisions adverse to those of its own 
courts. The United States and Great Britain have recently agreed to 
submit to arbitration a number of cases which have been decided by 
British courts and which are to be examined by arbitration tribunals 
without regard to the decisions of those courts. The assertion of the 
finality of decisions of national courts in proceedings against the nation, 
is, he represented, in its essence a refusal of arbitration. The essential 
quality of arbitration is the substitution of a tribunal which is inter- 
national, and therefore unprejudiced, for a tribunal which is national 
and therefore partial. 

Mr. Boot submitted to Venezuela a list of cases upon which decisions 
had been rendered by the Supreme Court of the United States and which 
questions were afterwards submitted to arbitration by the United States 
under the British- American Claims Convention, sitting under article 
XII of the Treaty of Washington. In six of these cases the international 
tribunal decided adversely to the decision of the Supreme Court of the 
United States, and its judgment was accepted by this government. In 
six cases the international tribunal decided in accordance with the de- 
cision of the Supreme Court of the United States and Great Britain 
accepted the judgment without question, which illustrates the general 
policy of the United States as well as that of Great Britain to freely 
submit on their merits, to impartial international arbitration, questions 
involving the decisions of its highest tribunal. 

Mr. Root further stated that in a protocol no mention should be made 
of submitting court decisions to review, but that the protocol should 
speak of submitting to international decisions cases in respect to which 
there have already been decisions of the courts. This, he said, will be 
much easier for Venezuela and is in accordance with the practice of the 
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great powers. For example, in none of the cases where the United 
States has submitted cases already decided have the decisions of the 
courts been treated as being under review, but the cases have been sub- 
mitted on their merits for a new decision, notwithstanding the previous 
decisions of the courts. The distinction drawn by Mr. Eoot between 
submitting a decision of a court to review and submitting the question 
involved in the decision of a court, is the distinction between a court of 
appeal which passes upon a decision, and the aibitration of a. question 
involved in a previous decision. In the first case, by a submission of a 
judgment to review the sovereignty of the nation is involved, because it 
■creates over and above its courts an international tribunal to which an 
appeal can be taken from a national to an international tribunal at any 
time, whereas, in the method proposed by Mr. Eoot national sovereignty 
and the finality of national decisions is not involved because the questions 
are by agreement of the two powers submitted to arbitration on their 
merits without transmitting the docket from an inferior to a superior 
jurisdiction. 

Venezuela declined to accept Secretary Eoot's proposition because it 
believed it against its honor and dignity to submit to international arbi- 
tration questions which have already been passed upon by its courts. 
Venezuela is willing, however, to submit to international arbitration its 
judicial decisions in order, by examination of such decisions by a court 
selected from the Hague panel, to determine whether there has or has not 
been a denial of justice in the proceedings had in the Venezuelan courts. 
If it shall appear that there has been a denial of justice, then Venezuela 
will consent that the questions shall be examined upon their merits, and 
will submit to the final decision of the tribunal. If, on the contrary, a 
disinterested tribunal, selected from The Hague, shall consider the pro- 
ceedings so regular that there has been no denial of justice, the decisions 
of the courts of Venezuela shall be considered as final and the questions 
in controversy shall be dismissed. 

It would seem that the view of Secretary Eoot is more consistent with 
national dignity and honor than is the view of Venezuela. Mr. Eoot 
regards the judgment of the supreme court of a country as so final and 
entitled to such credit within the country, that he is unwilling that the 
judgment as such be submitted to reexamination by any international 
tribunal. 

The case of the Orinoco Corporation is to be submitted to arbitration 
in such a way that the judicial proceedings had in Venezuelan courts 
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as well as the legislative and executive acts of Venezuela will be sub- 
mitted to the tribunal in order to ascertain whether there has been com- 
mitted in any or all of them manifest injustice. The tribunal is to be 
composed of three members selected from the permanent panel of the 
Hague court, one by each nation, and the two arbiters thus chosen are 
to select from the same court a third. It is wisely provided that none of 
these arbiters shall be a citizen of the United States or of Venezuela, 
and no member of the Hague court shall appear as solicitor for either of 
the two parties to the controversy. Within six months the governments 
are to send the names of the judges selected by each and within eight 
months the presentation of the claims must be made. Provision is made 
in the protocol for direct settlement between the Orinoco Corporation, 
the United States and Venezuela Company, and the Venezuelan Govern- 
ment, provided such settlement is made within five months and provided 
further it meets with the approval and gains the consent of the United 
States government. It is not unlikely that the two cases will be settled 
out of court. Should negotiations fail there will therefore be three cases 
submitted to arbitration. 

The case of the New York and Bermudez Asphalt Company has been 
settled directly between the company and the government and no mention 
of the case is made in the protocol. The private agreement reached 
between the government and the New York and Bermudez Asphalt Com- 
pany is set forth in eight articles. In the first and second the company 
recognizes the annulment of the Hamilton concession, and accepts the 
sentence of the courts of Venezuela regarding the claim for damages for 
aiding the rebellion. In the third article Venezuela agrees to reduce the 
amounts in which the company has been condemned by the aforesaid 
sentences. As a consequence, the company shall pay to the nation the 
amount of 300,000 bolivars (about $60,000) in cancellation of the obliga- 
tions which the company contracted because of the aforementioned sen- 
tences. In Article 4 Venezuela declares that the company possesses over 
the Guanoco mine a mining title, dated December 7, 1888, as well as title 
to certain wild lands in which the mine lies. By the terms of Article 5 
the government returns to the company the possession and the use of the 
Guanoco mine and other properties, and concedes to the company free 
transit and free importation of tools and machinery. The company 
recognizes the direct domination of Venezuela over the aforesaid mine. 
In Article 6 the company agrees to sell to Venezuela such Guanoco asphalt 
as it may need for its < public works at a reduction of 25 per cent from 
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the current price. Article 7 provides that the company shall pay to the 
national government a tax of 4 bolivars for each ton of asphalt which 
it may export, without having to pay any other tax; but it is under- 
stood that the annual total of this tax shall never be less than the 
sum of 100,000 bolivars ($20,000). Article 8 says: "In the aforesaid 
terms all the questions and differences between the two parties up to 
co-day are settled, without any rights for subsequent claims in regard 
to them." In conclusion, both parties to the agreement ask the court 
immediately to give necessary orders for the sequestrated property of the 
company to be turned over to it. 

As the American minister was withdrawn from Venezuela by reason 
of the failure to consider the various grievances of American citizens, the 
adjustment of these differences paves the way for resuming the diplomatic 
relations which were unfortunately suspended. Minister Eussell will 
return to his post, a diplomatic representative will be accredited to the 
United States, and it is to be hoped that the relations of the two countries 
will be in future more satisfactory than in the past, because by an inter- 
change of views and an adjustment of difficulties, suspicion has given 
way to confidence, and both countries are not only willing but desirous 
to maintain the most cordial relations and good understanding. 



A NEW SULTAN IN MOROCCO 

The internal commotions in Morocco which led to an assembling of 
a conference at Algeciras for settling the international status of Mo- 
rocco, and the adoption of the Algeciras Act 1 of April 7, 1906, the 
rebellion of Mulai Hafid resulting in the overthrow of the former sultan, 
and the recognition of the new one, after considerable difficulty and 
friction between the powers, especially France and Germany, as evi- 
denced by the joint notes of the powers, 2 the settlement of the con- 
troversy between Prance and Germany arising out of the Casablanca 
incident, 8 have been fortunately terminated, and the agreement between 
France and Germany concerning the commercial interests of Germany 
and the political interests of France in Morocco eases the strained inter- 
national relations caused by the internal disorders of Morocco and re- 

1 See Supplement, l:il. 

2 See Supplement, this issue, p. 103. 

s See Journal for January, 1909, p. 176. 



